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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 14,090 


EARL R. HUNTER, 
Appellant, 
v. | 
ROBERT E. McLAUGHLIN, COMMISSIONER, et al 
: Appellees 


APPEAL FROM CHE UNITED SCALES DiS RIC: COURT 
FOR) GHEE DIS GRIC tT VOR COLUMBIA | 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Earl R. Hunter, Plaintiff, below appeals from a final order 
against him in favor of the appellees, defendants below, entered in 
the United District Court for the District of Columbia in Civil Action 
No. 1033-57 on June 13 , 1957, sustaining, appellees motion to dis- 


miss appellant's complaint for an injunction and other relief. 


The District Court had jurisdiction under the D. C. Code 1951, 
Section 11-306. The Jurisdiction of this Court is invoked under the 
provisions of 28 U.S.C. 1291. 


STATEMENT OF THE CASE 


This is an appeal taken by appellant to reverse a Judgment of 
the District Court entered on June13 , 1957, granting appellees’ 
Motion to Dismiss, and dismissing the Complaint. Appellant sought 
mandatory injunctive relief in his complaint filed in the Court below. 
His complaint disclosed in substance that he was certified by the 
United States Civil Service Commission for appointment to the 
Metropolitan Police Department of the District of Columbia. That 
thereafter he underwent the necessary physical examinations conducted 
by agents of the appellees. That the diagnosis of the said examinations 
falsely revealed that appellant suffered a cerumen of the ear, heart, 
split apical 1st-like a short murmur, blood pressure 170/100, muscle 
and articulation: bilateral plantar, callouses or warts. That notwith- 


standing the said report the appellant had always enjoyed good health 


and that subSequent examinations, including electrocardiogram dis- 
closed that appellant's condition was negative and did not suffer from 
any of the diagnostic ailments ascribed to him by appellees’ agents. 
The complaint alleges that the action of the appellees in refusing to 
appoint the appellant to the Police Department as aforesaid was arbi- 
trary and capricious. The complaint further requests the Court to 
have the appellant examined by a physician appointed by the Court at 
the appellant's expense. In addition to the foregoing, the appellant 
filed an affidavit in support of his opposition to the appellees' motion 
to dismiss, all of which disclose genuine issues of fact for trial deter- 
mination. It is from the foregoing action of the Court below that this 


appeal is prosecuted. 

































SUMMARY OF ARGUMENT 


The motion to dismiss does not disclose any deficiency in the 
complaint or the cause of action it states. The motion did not even 
purport to show the complaint was insufficient. Instead, it sought to 
introduce new and controverted allegations of fact. Even this im- 
properly pleaded new matter was self-serving and insufficient to defeat 
the complaint. Thus, the motion must fail both because the matter it 
introduced was not properly to be considered except at a trial on the 
merits and because, even if considered, the allegations are insufficient 
| 


to defeat the complaint and plaintiff's affidavit. 






ARGUMENT 


I No Deficiency In The Complaint Is Disclosed i By The 
Motion To Dismiss. 


The motion of the appellees to dismiss the cre herein 
purports to be based upon alleged failure of the plaintiff to state a 
claim upon which relief can be granted. Unless the complaint is 
inadequate upon its face, the motion is not a proper one under Rule 
12(b) of the Federal Rules of Civil Procedure, although when new 
matters are contained in an attached affidavit, the Court may treat 
the motion as one arising under Rule 56. In the instant case the 
motion fails to state and does not even attempt to state any respect 
in which the complaint is insufficient. Instead it seeks, through an 
appended affidavit, to deny certain allegations of the complaint and 
to offer evidence contesting matters properly alleged in the complaint. 


This Court had under examination the identical question in the case of 
Farrall v. District of Columbia A. A. Union, et al, 80 U.S. App. D.C. 
396, 153 F.2d 647, in this case, Judge Prettyman, speaking for the 


Court said: "Appellees rely upon assertions of fact in the affidavit. 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 14,090 


EARL R. HUNTER, 
Appellant, 


Vv. 
ROBERT E. McLAUGHLIN, COMMISSIONER, et al 





Appellees 


APPEAL FROM THE UNITED STATES DISTRICT CouRT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Earl R. Hunter, Plaintiff, below appeals from a final order 
against him in favor of the appellees, defendants below, entered in 
the United District Court for the District of Columbia in Civil Action 
No. 1033-57 on June 13 , 1957, sustaining, appellees motion to dis- 
miss appellant's complaint for an injunction and other relief. 


The District Court had jurisdiction under the D. C. Code 1951, 
Section 11-306. The Jurisdiction of this Court is invoked under the 
provisions of 28 U.S.C. 1291. 





STATEMENT OF THE CASE 


This is an appeal taken by appellant to reverse a Judgment of 
the District Court entered on June 13 , 1957, granting appellees’ 
Motion to Dismiss, and dismissing the Complaint. Appellant sought 
mandatory injunctive relief in his complaint filed in the Court below. 
His complaint disclosed in substance that he was certified by the 
United States Civil Service Commission for appointment to the 
Metropolitan Police Department of the District of Columbia. That 
thereafter he underwent the necessary physical examinations conducted 
by agents of the appellees. That the diagnosis of the said examinations 
falsely revealed that appellant suffered a cerumen of the ear, heart, 
split apical 1st-like a short murmur, blood pressure 170/100, muscle 
and articulation: bilateral plantar, callouses or warts. That notwith- 
standing the said report the appellant had always enjoyed good health 
and that subsequent examinations, including electrocardiogram dis- 
closed that appellant's condition was negative and did not suffer from 
any of the diagnostic ailments ascribed to him by appellees' agents. 
The complaint alleges that the action of the appellees in refusing to 
appoint the appellant to the Police Department as aforesaid was arbi- 
trary and capricious. The complaint further requests the Court to 
have the appellant examined by a physician appointed by the Court at 
the appellant's expense. In addition to the foregoing, the appellant 
filed an affidavit in support of his opposition to the appellees’ motion 
to dismiss, all of which disclose genuine issues of fact for trial deter- 
mination. It is from the foregoing action of the Court below that this 
appeal is prosecuted. 
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SUMMARY OF ARGUMENT 


The motion to dismiss does not disclose any deficiency in the 
complaint or the cause of action it states. The motion did not even 
purport to show the complaint was insufficient. Instead, it sought to 
introduce new and controverted allegations of fact. Even this im- 
properly pleaded new matter was self-serving and insufficient to defeat 
the complaint. Thus, the motion must fail both because the matter it 
introduced was not properly to be considered except at a trial on the 
merits and because, even if considered, the allegations are insufficient 
to defeat the complaint and plaintiff's affidavit. : 


ARGUMENT 
I No Deficiency In The Complaint Is Disclosed By The 
Motion To Dismiss. 

The motion of the appellees to dismiss the complaint herein 
purports to be based upon alleged failure of the plaintiff to state a 
claim upon which relief can be granted. Unless the complaint is 
inadequate upon its face, the motion is not a proper one under Rule 
12(b) of the Federal Rules of Civil Procedure, although when new 
matters are contained in an attached affidavit, the Court may treat 
the motion as one arising under Rule 56. In the instant case the 
motion fails to state and does not even attempt to state any respect 
in which the complaint is insufficient. Instead it seeks, through an 
appended affidavit, to deny certain allegations of the complaint and 
to offer evidence contesting matters properly alleged in the complaint. 


This Court had under examination the identical question in the case of 
Farrall v. District of Columbia A. A. Union, et al, 80 U.S. App. D.C. 
396, 153 F.2d 647, in this case, Judge Prettyman, speaking for the 
Court said: “Appellees rely upon assertions of fact in the affidavit. 
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Rule 56(c) . . . makes clear the purpose for which affidavits in 
support of a motion for Summary Judgment may be used, and, like- 
wise, the extent of their effect. The Judgment sought is to be ren- 
dered if the pleadings and affidavit taken together show that. . . 
there is no genuine issue as to any material fact and that the moving 
party is entitled to a Judgement as a matter of law. An affidavit filed 
in support of a motion to dismiss has no greater purpose or effect. 


"Such an affidavit cannot be treated, for purposes of the motion 
as proof contradictory to well pleaded facts in the complaint. There 
is a great difference between discovering whether there be an issue of 
fact and deciding such an issue.. The affidavit can be used for the for- 
mer purposes but not for the latter. Thus, if a fact be averred in the 
complaint and denied in the affidavit the latter version cannot be 
accepted by the Court for the purposes of a motion to dismiss." 

Accord: Dewey v. Clark, 86 U.S. App. D.C. 137, 180 F.2d 
766, Sartor v. Arkansas Natural Gas Corp., 321 U.S. 620, 64S. Ct. 
724. 

Compare: Hunter v. Mitchell, 86 U.S. App. D.C. 121, 180 F. 
2d 703 (1950). 


II Is The Diagnosis Of Appellees’ Examining Physician 
Conclusive On Appellant 

It may be noted that in the Court below the appellees support- 
ed their motion to dismiss with the attached affidavit of Dr. John A. 
Reed who upon oath stated that he found the appellant "not physically 
qualified for appointment as private in the Metropolitan Police De- 
partment.” In addition to the allegations and exhibits of the complaint 
filed in the Court below, the appellant filed his affidavit in opposition to 
the Motion to Dismiss. In the appellant's affidavit, he states among 
other things, that as an applicant for the Police Department, he took 
the Police Examination on November 15, 1955, and that he never 
received any Notice of Rejection as a result of the said November 15, 
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1955 examination. That on February 14, 1956 he took the firemen's 
physical examination from the Board of Police and Fire Surgeons and 
as a result of which he was advised that he had high blood pressure. 
That on February 19, 1957, he was examined for the Police Department 
by the said Board of Surgeons at which time he was (1) first examined 
by the cardiac doctor, (2) that his weight was checked by policemen, 
(3) that his teeth and tonsils were checked by a particular doctor, 

(4) that before being checked by the ear doctor, he was called back 

by Dr. Reed where the doctor again checked his heart for about 3 
minutes and said that he "could not find anything wrong”, (5) that he 
was next checked by a doctor for his pressure, and a color blind test, 
and (7) he was checked by the eye doctor, and thereafter was told to 
return to the room where he had undressed. That thereafter he was 
told by the corporal in charge that he had passed the “physical” and 
directed him to go to the end of the hall for a blood test. That there- 
after he was sent to 13th and Upshur Streets, where X-rays were taken 





and the result of which was negative. 


That thereafter he was sent to Police Headquarters where he 
was fingerprinted and photographed. That the corporal then told him 
to report to the 8th floor the following day. That the next day the 
corporal said on his record that on a previous examination he was 
rejected. That the corporal talked to him and then told him to go 
out in the hall. In the hall he told him that he had to be re-examined. 


That thereafter Dr. Reed checked his pressure and sent him to 
the foot doctor where his feet were checked. | 


That in the light of the appellant's affidavit and the unchallenged 
allegations of his complaint, it appears that the lower Court took upon 
itself the burden of deciding genuine issues of fact in Summary Proceed- 
ings. Neither this Court nor the Supreme Court has placed such evi- 


dentiary weight to affidavits and testimony of a physician. In the case 
of Sartor v. Arkansas Natural Gas Corp., 321 U.S. 620, 64S. Ct. 724, 
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at Page 627, the Supreme Court said: ‘In considering the testimony of 
expert witnesses. . . . If they have any probative effect, it is that of 
expressions of opinion by men familiar with the gas business and its 
opportunities for profit. But plainly opinions thus offered even if en- 
titled to some weight, have no such conclusive force that there is error 
of law in refusing to follow them. This is true of opinion evidence 
generally, whether addressed to a jury or to a judge or to a Statutory 
Board." The Court further stated that: "It may be well that the weight 
of the evidence would be found on a trial to be with the defendant. But 
it may not withdraw these witnesses from cross-examination, the best 
method yet devised for testing truthfulness of testimony and their 
credibility and the weight to be given to their opinions is to be deter- 
mined, after trial, in the regular manner." In the case of Friend v. 
Britton, 95 U.S. App. D.C. 139, 220 F.2d 820 (1955), where seven 
physicians had given expert opinions as to the cause of death, this 
Court rejected the opinions and reversed the case. In the case of 
Garfield Memorial Hospital v. Marshall, et al, 92 App. D.C. 234, 
204 F.2d 721 (1953), this Court held that expert testimony by a 
physician was not conclusive upon a jury, and that a jury was not 
required to accept the statement of testifying doctors that the hos- 
pital’s physician and nurses acted in accordance with good and accepted 
standards of Hospital Service at the place and time. 


These decisions are in accord that expert testimony has no 
Significant character that a jury is bound to respect to the extent of 
giving it conclusive effect. 


If there is no conclusive character in the testimony of a phy- 
sician then it follows as a matter of law that a physician's affidavit 
filed in support of a motion is void of impelling effect and falls within 


the category discussed by this Court in the Farrall case, supra. 
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The Supreme Court made special mention of the right of cross- 
examination in the Sartor Case, supra. Mr. Justice J ackson referred 
to it as the best method yet devised to test the truthfulness of a witness’ 


testimony. 


The record is imbued with contradictory statements and with 
several physicial examinations, therefore, to deny the appellant the 
right to cross-examine Dr. Reed and his associates relative to their 





respective diagnosis, is a denial of due process of law guaranteed under 
the 5th Amendment of the Federal Constitution. The lower Court in de- 
ciding the matter on Summary Judgment thereby deprived the appellant 





of his right of cross-examination. 


CONCLUSION 


In the light of the cases cited above and reasons advanced, the 
appellant respectfully urges this Court to reverse and remand this cause. 


EVERETT L, EDMOND 


1510 - 9th Street, N. W. 
Washington, D. C. 


Attorney for Appellant 
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1 
JOINT APPENDIX 


IN THE UNITED STATES COURT __ 
FOR THE DISTRICT OF COLUMBIA __ 


[Filed Apr 29, 1957] 


Earl R. Hunter 
2705 13th St., N.E. 
Washington, D.C. 
Plaintiff : | 
Vv. : Civil Action No. 1033-'57 


1. Robert J. McLaughlin 
2. Thomas J. Lane 
3. David B. Karrick 


Commissioners of the 
District of Columbia 
District Building 
Washington, D.C. 





Defendants 
COMPLAINT FOR MANDATORY INJUNCTION AND OTHER RELIEF 


To the Honorable, the Judges of the United States District Court 
for the District of Columbia. : 
The complaint of the plaintiff respectfully represents to the court 
as follows: : 
1. That the jurisdiction of the court is evoked by virtue of the 
equitable powers inherit in its creation, and under section 11-306 of 
the D.C. code. | 

2. Plaintiff is a citizen of the United States, a resident of the 
District of Columbia and brings this suit in his own right. 

3. Defendants are, Members of the Board of Commissioners of 
the District of Columbia, and are sued in their official capacities as such. 

4. That heretofore to wit; on the 5th day of February, 1957, and 
for a long time thereafter the defendants have been and are now directly 
in charge of the Metropolitan Department of the District of Columbia, 


and in their exercises of supervision over some, reserve the power 


to affirm or reject appointments to the said Metropolitan Police Depart- 
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ment, so long as such rejection or affirmance is not arbitrary or 
capricious and said defendants by ruling of the Attorney General of the 
United States are charged by law with the fixing of the physical require- 
ments for original appointments to the said Metropolitan Police Depart- 
ment. 

5. That on the date aforesaid the plaintiff was certified by the 
Civil Service Commission as an eligible applicant for appointment to the 
- said Metropolitan Police Department. That pursuant to the said 
certification, plaintiff was requested by the said Metropolitan Police 

Department to appear for physical examination on February 19, 
1957. That plaintiff appeared as requested and underwent said physical 
examination. That allegedly the result of said physical examination 
disclosed that the plaintiff suffered a cerumen of the ear, heart, split 
apical 1st-like a short murmur, blood pressure 170/100, muscle and 
articulation: bilateral plantar, callus or warts. That not withstanding 
the said alleged report the defendant has always enjoyed excellent 


"health and has never suffered from any of the medical findings enumerated 


above. 

6. That the plaintiff underwent complete physical examinations on 
April 14, 1956 and April 6, 1957, including electrocardiogram, and the 
results of these examination negative the physical examination of 
February 19, 1957. That the plaintiff attaches hereto photostat copies 
_ of the said electrocardiographic examinations as plaintiff's exhibits 
"A" and "B" and ask that they be made a part hereof by reference. That 
- notwithstanding the foregoing exhibits and the excellent physical condition 
of plaintiff the defendants rejected the plaintiff's application for appoint- 
ment to the said Metropolitan Police Department, on the 20th day of 
February, 1957. 

7. That notwithstanding said premises together with said re- 
_ jection by the defendants, the plaintiff has been and is now entitled to 
appointment to the said Metropolitan Police Department in accordance 
with his certification from the United States Civil Service Commission. 
_ That application is made to the Court for mandatory injunctive relief 
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in the premises for the reason that the action of the defendants in re- 
jecting the plaintiff is arbitrary and capricious. That plaintiff is will- 
ing to submit to three medical examinations, one by the defendants’ 
physician, one by a physician of the plaintiff's choosing and one chosen 
by the court, in order to further demonstrate to the court that the action 
of the defendants was arbitrary and capricious. Plaintiff further alleges 
that he is without plain, adequate and complete remedy atlaw. There- 
fore, premises considered, plaintiff prays: | 

1. That process issue out of this court directed to the defendants 
requiring, them on a day made certain to answer the exigencies of this 
2. That upon a final hearing herein a final judgment be entered 
commanding and requiring the defendants, in the said official capacities, 
to appoint the plaintiff to the said Metropolitan Police Department 

in accordance with the certification from the United States Civil 
Service Department. | 

3. And for such other and further relief as to the court may seem 
just and proper. | 


/s/ Earl R. Hunter 
Plainti | 
District of Columbia, ss: | 
Earl R. Hunter, being first duly sworn on oath, indeposes and 
says: that he has read the foregoing petition by his subscribed and 
knows the contents thereof and that the same is true of his own knowledge, 
except as to those facts therein stated to be alleged upon information 
and belief, and that as to those matters he believes them to be true. 
/s/ Earl R. Hunter 
Earl R. Hunter 
Subscribed to and sworn to before me this 29th day of April 1957. 


/s/ Anderson Springs 
Notary Public 


Anderson Springs 
Poe pincse = | -My Commission Expires Dec. 31, 1960. 
Attorney for Petitioner i 
1510 9th Street, Northwest 
AD 2-5128 





BEST A\ 





from the original b¢ 


‘ 


J 
SJ 
- 
* 
b 
] 
& 











oe eee Hoh 3% 
Set er ZB 
‘ 
=o = Sale ol Sen MIME 
ris: 


el ts A | aauaSees 

eae SSeS Sees 1s 
Pees HeeeE Ted Bp cid Lia se: 

Ton SsoSSSae OS WE SES Gah Ee A 


| 
| 


AURICULAR RATE. . iO. P-R seamiise fieIOce. PATIENT POSITION 


VENTRICULAR RATE_- oO = Q-R-S INTERVAL- .." _ 7 See - — ELECTRICAL AXIS bir. coe 
RET a md ST SEGMENT 





TWAVES --—-- oe ee 


ei Te eee al os ee Wet beutyzn, ee Ceecas. a 


2 eerie £ ferctem 4 hea f— a 


v Kates, hin 


J. fibrt-ca | $. Mirdhee £ 











JA. 6 


LEAD 
CF, 
CRe 
Cle 

Ve 


_ LEAD 
CFs 
CRs 
CLs 
Vs 





1 . . “ 
en a ee eS ee Se es Se 
Chie Re EE 
me Ga 


f= {| || LEAD 
: CF¢ 
CRe 
Cle 

Ve 


CFs if £ Bt pf i e aE 
cr; ff Sei few i NPA 
[eS SS ee = Sy 

4 


ve ee er ed 
ao be dose 


. 
. 
. 








me BURDICK 
ELECTROCARDIOGRAM 


MOUNT 


RE-ORDER FROW 


YOUR Butch DEALER 


CAT. NO, FF-128 


THE BURDICK CORPORATION 
¥ MILTON. WISCONSIN 


OPY AVAILABLE 


riginal bound volume es 


*¢t¢ €@ - + 





FRAT oi ).@.4. 





ov 





2) 
Pad 
77) 
m 
= 
Oo 


YU B10 
J>/ d, ;?) ae 


4 


=a > > 
ry . 


IN3ILVd 


ON 1¥Id3S 


yas 





== SBeee: 


a 
SS ae 
= AA 


LEAD 1 


LEAD 2° 








a2522 52 ELE 
LEAD 3 Sine SESS? 2S 25) Pees Es 





; aes SEanS 





P “aq 
AURICULAR ae mena [amo Shoe posmon_ * 
VENTRICULA > eee intervaL__° OCL — Jo “eo ELECTRICAL axis_ OAAra | 4 


= SEGMENT Te. 
T WAVES__ __! 

ve 
eee (Ea ee AAL4D ms. 


ie Oe 


ees ye 
{Gree Chey. ov ie eI 
3 BEST COPY | 


” 








from the original 








. 
meee 






ASE 


See oe =e = 
seegeea ee al 








Sei eE 
Bae, 








oe a ee 3: 
Seg ESE: 





J.A.10 


BURDICK 
ELECTROCARDIOGRAM 


MOUNT 


THE BURDICK CORPORATION 
MILTON, WISCONSIN 





‘ON apy ey ee 


MOOT? a LIN3ILVd 








trea ‘ON 1VIYN3S 


LY): ~ 3LVO 







ee 
127 9 


by 





11 


10 IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


EARL R. HUNTER, [ Filed May 17, 1957] 
Plaintiff , : | 
v. : Civil Action No. 1033-57 


ROBERT E. McLAUGHLIN, 

THOMAS J. LANE, and 

DAVID B. KARRICK, 
Commissioners of the District 
of Columbia, 


Defendant. : 
MOTION OF DEFENDART TO DISMISS COMPLAINT 
FOR MANDATORY INJUNCTION AND OTHER RELIEF 


Defendant moves the Court to dismiss the complaint for mandatory 
injunction and other relief on the ground that it fails to state a claim 


upon which relief can be granted. 


/s/ Chester H. Gray (agc) 
CHESTER. GRAY = 


Corporation Counsel, D.C. 


/s/ George C. Updegraff (agc) 
GEORGE C. UPDEGRAFF 
Assistant Corporation Counsel, D.C. 


/s/ Andrew G. Conlyn 
ANDREW G. CONLYN 
Assistant Corporation Counsel, D.C. 
Attorneys for Defendant 
District Building 
Washington 4, D.C. 


CERTIFICATE OF SERVICE 


/s/ Andrew G. Conlyn 
ANDREW G. CONLYN 
Assistant Corporation Counsel, D.C. 
| 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


[ Filed May 17, 1957] 


MEMORANDUM OF POINTS AND AUTHORITIES IN 

SUPPORT OF MOTION OF DEFENDANT TO DISMISS 

COMPLAINT FOR MANDATORY INJUNCTION AND 
OTHER RELIEF 


Plaintiff herein applied for appointment as a Private in the 
Metropolitan Police Department having taken required Civil Service 
qualification examinations and having received a satisfactory grade 
whereupon he was directed to take a physical examination prescribed 
by the Commissioners of the District of Columbia. As shown by the 
affidavit of John A. Reed, attached hereto and made a part hereof by 
reference, plaintiff was examined by the Board of Police and Fire 


_ Surgeons on November 15, 1955, and was rejected for appointment due 


to failure to meet necessary physical requirements. He was again ex- 


_ amined by that Board on November 19, 1955, with the result that he 


was permanently rejected. 

Upon being re-certified to the Police Department by the United 
States Civil Service Commission, he was given another complete 
physical examination on February 19 and 20, 1957, and being again 

found physically disqualified for appointment was again rejected. 

The establishment of physical qualifications for appointment to 
the Metropolitan Police Department is a discretionary function of the 
Board of Commissioners of the District of Columbia. It is so well es- 
tablished that the courts will not interfere by injunction or mandamus 
with discretionary functions of executive officers as to require no 
citation of cases. 

For the above reasons, defendant prays the Court to dismiss the 
complaint filed herein. 


/s/ Chester H. Gray 
CHESTER H. GRAY 
Corporation Counsel, D.C. 
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/s/ George C. Updegraft 
GEORGE C. UPDEGRAFF 
Assistant Corporation Counsel, D.C. 


/s/ Andrew G. Conlyn 
ANDREW G. CONLYN 
Assistant Corporation Counsel, D.C. 


Attorneys for Defendant 
District Building 
Washington 4, D.C. 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


[Filed May 17, 1957] 







AFFIDAVIT OF JOHN A. REED 






DISTRICT OF COLUMBIA, ss: 
I, John A. Reed, being first duly sworn, on oath depose and say 


| 





as follows: 









1. Iam Chairman of the Board of Police and Fire Surgeons for 





the District of Columbia. 
2. In connection with my official duties I have, with the assistance 






of other members of the Board of Surgeons, examined Earl Ronald 









Hunter in accordance with the physical and mental requirements for 






applicants to the Metropolitan Police Department and the District of 






Columbia Fire Department as set forth by the Commissioners under 






Act of Congress and have found him not physically qualified for appoint- 





ment as a Private in the Metropolitan Police Department. 







3. In connection with my duties, I have ae the records of 
said Board and have found the following: : 
On November 15, 1955, Earl Ronald Hunter was first ex- 
amined by the Board of Police and Fire Surgeons. At that time 







he was rejected for appointment due to "Hearing - cerumen; 






"Heart - split apical 1st, like a short murmer; Blood Pressure - 
170/100; Muscles and Articulations -bilateral plantar callouses 
or warts". He was advised of these defects at that time; also 







that he could not be accepted for appointment. 
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On November 19, 1955, Mr. Hunter's case was reviewed by the 
Board of Police and Fire Surgeons with the result that he was 
permanently rejected. He was advised of this decision in writing 
on December 7, 1955. 
Mr. Hunter was again certified to the Police Department by the 
United States Civil Service Commission and was given another 
complete physical examination by the Board of Police and Fire 
Surgeons on February 19, 1957, at which time the following de- 
fects were noted: "Blood pressure - 140/90; Urinalysis - Albumen 
4 plus; callouses". 
On February 20, 1957, Mr. Hunter was re-examined by the Board 
with the results the same as on February 19, except that his blood 
pressure had risen to 162/94. 
Based on the above findings, the Board of Police and Fire Surgeons 
ruled that Mr. Hunter was physically disqualified for appointment to the 


- Police Department in accordance with the physical and mental require- 


ments for applicants to the Metropolitan Police Department and the 
District of Columbia Fire Department as set forth by the Commissioners 
under Act of Congress. 
/s/ John A. Reed 
JOHN A. REED 
Subscribed and sworn to before me this 17th day of May, 1957. 


/s/ Edgar M. Love 
NOTARY PUBLIC 
My commission expires: 
November 14, 1959. 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
[ Filed June 5,1957] 


PLAINTIFF'S MEMORANDUM OF POINTS AND AUTHORITIES 


IN OPPOSITION TO DEFENDANTS' MOTION TO DISMISS 


1. Plaintiff herein applied for appointment as a private in the 
Metropolitan Police Department after a valid certification from the 
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Civil Service Commission. That thereupon plaintiff was directed to 
submit to physical examinations by the defendants, and accordingly sub- 
mitted to same. It was found that the results of the examinations as 
declared by the defendants' examining physicians were inaccurate and 
did not reflect sound and acceptable medical findings and diagnosis. 
That the rejection of the plaintiff by the defendants for appointment to the 
Metropolitan Police Department, upon such incorrect and unacceptable 
medical findings and diagnosis constitutes arbitrary and capricious 
action on the part of the defendants for which the extraordinary powers 
of this Court should be invoked to correct and compel the plain per- 
formance of its ministerial duty in accordance with the certification of 
the Civil Service Commission. : 

2. Counsel for defendants takes the position that the physical 
qualification for appointment is so discretionary with the defendants 
until no cases are necessary to aid a determination by the Court. Itis 
apparent that at this point the defendants’ argument goes astray, for it 
assumes that there is no such thing as abuse of discretion or arbitrary 
and capricious action. What then has the defendants presented to 
challenge and render inoperative the well pleaded allegations of the 

complaint. They offer nothing more than an affidavit from Dr. 
John A. Reed with an explication of his examinations, findings and di- 


agnosis. These are the findings and diagnosis to which the challenge 


of the complaint is directed. To permit findings and diagnosis of 
physicians to become invulnerable, and immune from cross-examina- 
tions, and contra-evidentiary medical findings is to charter a new and 
novel course in the horizon of our juridicial evolvement. Fortunately 
for jurisprudence that our high courts have not seen fit to accept the 
view which the defendants now urge upon a District Court. In the con- 
sideration of complaint where the facts were well pleaded, Judge 
Prettyman, speaking for our Court of Appeals, said in the case of Farrall 
vs. D. of Col. etc., 80 U.S. App. D.C. 396,153 F. 2d 647, the purpose 
for which affidavits may be considered in support of a motion to dismiss 
or for summary judgment, and likewise the extent of their effect, is 
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embraced in Rule 56 of the Federal Rule of Civil Procedure. That, 
"the judgment sought is to be rendered if the pleadings and affidavits 
taken together show that there is no genuine issue as to any material 
fact and that the moving party is entitled to a judgment as a matter of 
law. An affidavit filed in support of a motion to dismiss has no greater 
purpose or effect. Such an affidavit cannot be treated, for purposes 

of the motion, as proof contradictory to well pleaded in the complaint." 
(Emphasis supplied). It was held in the case of Garrett Biblical In- 


stitute American University, 82 U.S. App. D.C. 263,265,163 F. 2d 


265, 267, that, ''a general denial of an allegation constitutes a genuine 
issue of fact, and that this is so elementary that we decline to follow 
the authorities in other jurisdiction."" In the case of Dewey vs. Clark, 
86 U.S. App. D.C. 137,180 F. 2d 766, Judge Fahy of our Court of 
Appeals made a rather learned and searching exposition of the law in 
giving the views expressed above. Compare, Sartar vs. Arkansas 


‘Natural Gas. Corp. 321 U.S. 620,64 S. Ct. 724. 


Conclusion 
The foregoing authorities clearly establish that there is no basis 
for the defendants’ motion to dismiss and plaintiff urges a denial of the 
motion. 


/s/ Everett L. Edmond 
EVERETT L. EDMOND 
1510 9th Street, N. W. 
Washington, D. C. 
Attorney for Defendant 


CERTIFICATE OF SERVICE 


/s/ Everett L. Edmond 
EVERETT L. EDMOND 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA _ 


[Filed June 10, 1957] 


AFFIDAVIT OF EARL R. HUNTER 


I Earl R. Hunter, being first duly sworn, on oath depose and 
say as follows: | 

I, as an applicant for the Police Department, took the Police ex- 
amination on November 15, 1955, given by the Board of Police and Fire 
Surgeons. The examination took place at the Police and Fire Clinic 
at 13th and L Streets, N. W. There I was instructed with a group of 
other applicants to remove all clothing for the examination. 

I have never received any decision of permanent rejection in 
writing in 1955 or at any other time. : 

On February 14, 1956, I took the Firemens' Physical from the 
Board of Police and Fire Surgeons. The physical examination was 
identical to the examination I took on November 15, 1955, by the same 
physicians for the Police examination. The results of this test was 
that I was told that I had high blood pressure. | 

On February 19, 1957, I was given an examination for the Police 
Department by the Board of Police on Fire Surgeons. _ Iwas again 
instructed to remove all clothing for the examination. 

(1) Iwas first examined by the heart doctor. | 

. (2) My weight was checked by a Policeman. | 

(3) My teeth and tonsils were checked by a particular doctor. 

(4) Before being checked by the ear doctor, I was called back 
by Doctor Reed to be rechecked by the heart doctor. : The doctor again 
checked my heart for about three minutes and said he could not find 
anything wrong. 

(5) Iwas checked by the ear doctor. : 

(6) Then I was checked by the doctor for my pressure. I also 
took a color blind test. | 


(7) Last, I was checked by the eye doctor, by reading a chart. 
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I was then told to return to the room where my clothes were and 
dress. 

The Corporal in charge of us called out the results of the examina- 
tion. He said "If I call your name and you did not pass the test, leave 
the building because there is nothing that can be done.'' When he called 
my name, he told me I had passed and to step out in the hall. Iwas 

- one of the few at that particular time that had nothing at all wrong. 

The Corporal told me and the other applicants who passed the 
test to go down to the end of the hall where our blood test were taken. 

Afterwards we went to a hospital on 13th and Upshur Streets, 
N.W. where X-rays were taken. The results of that test was negative. 

After leaving the hospital, we went to the Police Headquarters. 
There we were finger printed and our pictures taken. The Corporal then 
told us to go to the eighth floor. He talked to us about the job and its 
advantages. We were told to report on the eighth floor the following 
day for an interview. The next day (February 20), the Corporal saw 
on my record that I had taken the examination before and was rejected. 
He talked to me and then told me to go out in the hall. He came out and 
told me I had to be re-examined. 

Dr. Reed checked my pressure and sent me to the foot doctor 
where I was checked. The Corporal told me, afterwards, I had 
calluses, high blood pressure and heart murmur. Although I had not 
been checked for heart murmur by Doctor Reed or the foot doctor. 

Dr. Reed checked my blood pressure and the other doctor checked 
my foot. 

The day before (February 19) none of the complications was found. 

/s/ Earl R. Hunter 
Earl R. Hunter 
Subscribed to and sworn to before me this 10th day of June, 1957. 


/s/ Frank Cash 
Notary Public 


/s/ Everett L. Edmond 

- Everett LL. Edmond 
Attorney for Plaintiff 
1510 9th Street, N. W. 
ADams 2-5128 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


[ Filed June 13,1957] 


ORDER 


This cause came on for hearing on a complaint for mandatory in- 
junction and defendant's motion to dismiss the ‘complaint and, upon 
consideration thereof and of the memoranda filed by counsel for plaintiff 
and by counsel for defendant, and of the argument by respective counsel 
in open Court, and it appearing to the Court that the complaint fails to 
state a claim upon which relief can be granted, it is, by the Court, this 
13th day of June, 1957, | 

ORDERED, That defendant's motion to dismiss the complaint be, 
and the same is hereby granted. 


/s/ Matthew F. McGuire 
JUDGE 


Submitted by: 


Assistant Corporation Counsel, D.C. 
Attorney for Defendant. 


This is to certify that a copy of this 
proposed order was mailed to 

Everett L. Edmond, Esq. , Attorney 
for Plaintiff, 1510 - 9th Street, N. W., 
Washington, D. C., this 12th day of 
June, 1957. 


ANDREW G. CONLYN 
Assistant Corporation Counsel, D.C. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


. [ Filed July 12,1957 ] 
Earl R. Hunter 


Plaintiff. - 
Vv. se Civil No. 1033-57 


Robert E. McLaughlin, et al. 
Defendant. 


NOTICE OF APPEAL 


Notice is hereby given this 10th day of July, 1957, that 
Earl R. Hunter, plaintiff in the above-entitled cause 
hereby appeals to the United States Court of Appeals for the District 
of Columbia from the judgment of this Court entered on the 13th day of 
June, 1957 in favor of the defendants, Robert E. McLaughlin, et al., 


against said Earl R. Hunter. 


/s/ Everett L. Edmond 
Attorney for plaintiff 


1510 - 9th - Street, N. W. 


Copy to: Andrew G. Conlyn, Esq. 
Assistant Corporation Counsel, D. C. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14,090 





EARL R. HUNTER, Appellant, 
Vv. 


ROBERT E. McLAUGHLIN, et al., 
Commissioners of the District of Columbia, 


Appellees. 


Appeal From The United States District Court 
For The District Of Columbia 


> CHESTER H. GRAY, 

Corporation Counsel, D.C., 
: MILTON D. KORMAN, 
| of Annee Principal Assistant 
: Corporation Counsel, D.C. 
Sie ted States the : ‘ at 5) 3 
aS og 5 Eee Os HUBERT B. PAIR, 
Assistant Corporation 


: Lal Nov 15 196! Counsel, D. C., 
| Yao? ANDREW G. CONLYN, 
St i). . Assistant Corporation 
cLEBt Counsel, D.C., 
. Attorneys for Appellees, 


District Building, 
Washington 4, D. C. 





STATEMENT OF QUESTION PRESENTED 


In a complaint for a mandatory injunction requiring the 
+ Commissioners to appoint appellant a member of the Metropolitan Police 

Department it appeared that appellant was certified by the Civil Service 
Commission as an eligible for appointment and that, a few days thereafter, 
a medical examination disclosed that he was not physically qualified for 
such appointment by reason of certain enumerated physical defects. 

In the opinion of the appellees, the sole question presented 
is: 

Did not the complaint fail to state a claim upon which relief 


could be granted? 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit | 


No. 14,090 


EARL R. HUNTER, Appellant, 
Vv. 


ROBERT E. McLAUGHLIN, et al., 
Commissioners of the District of Columbia, 


Appellees. 


Appeal From The United States District Court 
For The District Of Columbia 


BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF THE CASE 


Appellant, plaintiff below, has appealed from an order of the 
court below dismissing his complaint (J. A. 1-3) for a mandatory in- 
junction against the Commissioners of the District of Columbia, 
appellees herein, as failing to state a claim upon which relief could 


be granted (J.A. 19). 





The specific relief sought by the appellant was that the 
appellees be required to appoint him a member of the Metropolitan 
Police Department. In this connection, it was alleged that on or about 
February 5, 1957, appellant was certified by the Civil Service Com- 
mission as eligible for appointment to the Metropolitan Police Depart- 
ment. Several days later, appellant, at the request of the Police 
Department, appeared for a physical examination, after which he was 
rejected as not physically qualified for appointment by reason of 
enumerated physical defects. 


It was alleged further that, notwithstanding his rejection 


for the physical defects enumerated, appellant was in excellent physical 


condition as indicated by the reports of complete physical examinations 
by his physicians, including electrocardiographic examinations on 
April 14, 1956 and on April 6, 1957. The electrocardiograms were 
attached to the complaint and incorporated therein by reference. 

It was alleged aiso that appellant was willing to submit to 
three medical examinations: one by his physician, one by a physician 
selected by the appellees, and one by a physician selected by the court 
below (J. A. 1-3). 

Appellees moved to dismiss the complaint on the ground that 


it failed to state a claim upon which relief could be granted (J. A. 11). 








The motion was supported by the affidavit of the Chairman of the Board 


of Police and Fire Surgeons (J. A. 13-14), which reads in part: 


"On November 15, 1955, Earl Ronald Hunter 
was first examined by the Board of Police and 
Fire Surgeons. At that time he was rejected 
for appointment due to 'Hearing - cerumen; 
Heart - split apical lst, like a short murmer; 
Blood Pressure - 170/1 100; Muscles and Articu- 
lations - bilateral plantar callouses or warts. ' 
He was advised of these defects at that time; 
also that he could not be accepted for EES 
ment. 


On November 19, 1955, Mr. Hunter's case 
was reviewed by the Board of Police and Fire 
Surgeons with the result that he was permanent- 
ly rejected. He was advised of this decision 
in writing on December 7, 1955. : 





"Mr. Hunter was again certified to the Police 
Department by the United States Civil Service 
Commission and was given another complete 
physical examination by the Board of Police and 
Fire Surgeons on February 19, 1957, at which 
time the following defects were noted: 'Blood 
pressure - 140/90; Urinalysis - Albuinen 4 plus; 
callouses. ' 


"On February 20, 1957, Mr. Hunter was re- 
examined by the Board with the results the same 
as on February 19, except that his blood pressure 
had risen to 162/ 94, 


"Based on the above findings, the Board of 
Police and Fire Surgeons ruled that Mr. Hunter 
was physically disqualified for appointment to 
the Police Department in accordance with the 
physical and mental requirements for applicants 
to the Metropolitan Police Department and the 





District of Columbia Fire Department as set 
forth by the Commissioners under Act of Congress." 


Appellant submitted his affidavit (J.A. 17) in support of his 
Opposition to the Motion to Dismiss. It does not appear, however, that, 
although such affidavits were not specifically excluded (J. A. 19), the 
court below considered either of the affidavits in arriving at its con- 
clusion that the complaint failed to state a claim upon which relief could 


be granted. 


STATUTES INVOLVED 
Act approved June 8, 1906, 34 Stat. 222, par. 7 (Sec. 4-124, 


-D. C. Code, 1951 Ed.): 


"Police surgeons * * * shall be duly qualified 
according to law for the practice of medicine and 
surgery in said District and shall have actively 
been engaged in the practice of their profession 
for a period of at least three years next preceding 
the date of their appointment. Such police 
surgeons shall be subject to such laws, rules, and 
regulations as the Commissioners of the District 
of Columbia may from time to time make, alter, or 
amend. Such police surgeons shall attend, without 
charge, all members of said police force and of 
the fire department of said District, examine appli- 
cants for appointment and retirement in and to said 
police force and said fire department, * * *." 


Emphasis supp 





Act approved December 5, 1919, 41 Stat. 363 (Sec. 4-103, 
D. C. Code, 1951 Ed.): 


"The commissioners of said District shall 

appoint to office, assign to such duty or duties 

as they may prescribe, and promote all officers 

and members of said Metropolitan police force: 

) Provided, That all officers, members, and 

a civilian employees of the force, except the major 
and superintendent, the assistant superintendents, 
and the inspectors, shall be appointed and pro- 
moted in accordance with the provisions of an 
act entitled 'An Act to regulate and improve the 

> civil service of the United States,' approved 

| January 16, 1883, as amended (U. S.C., title 5, 

§ 638, et seq.), and the rules and regulations 

made in pursuance thereof, in the Same manner 

as members of the classified civil service of the 

United States: * * *," ! 


= Act approved January 24, 1920, 41 Stat. oe § 4: 
"The Commissioners of the District of Columbia 
are hereby authorized to determine and fix the 
| minimum and maximum limits of age within which 
a ae: original appointments to the Metropolitan Police 
| and Fire Departments may be made." 
Reorganization Order No. 47, Board of Police and Fire 
Surgeons (June 26, 1953) (Title 1, D. C. Code, 1951 Ed., Supp. V, 


Administrative, Appendix, pp. 54, 55): 


“PartI. Board of Police and Fire Surgeons - a. 
The existing Board of Police and Fire Surgeons 
including the Office of the Chairman thereof, is 
hereby reconstituted, with the same name and with 
the same functions now performed, including the 
powers, duties, and authorities of all members, 
officers, and employees assigned thereto. * * *" 





SUMMARY OF THE ARGUMENT 
Because it is clear from a casual reading of the allegations 
of the complaint that the matters of which appellant complained con- 
cerned the discharge by appellees of official duties committed by law 
to their jurisdiction, the court below did not err in dismissing the com- 


plaint as failing to state a claim upon which relief could be granted. 


ARGUMENT 
I 
Under no state of facts which could be 
es is in support of his claim 
was appellant entitled to the relief 
he sought. 

The relief sought by the appellant was a mandatory injunction 
requiring the appellees, Commissioners of the District of Columbia, to 
appoint him a member of the Metropolitan Police Department. Appellant 
based his claimed right upon a certification by the United States Civil 


Service Commission as to his eligibility for appointment and the reports 


of physical examinations, including electrocardiograms, presumably ob- 





tained from his personal physicians. The electrocardiograms were 








attached to the complaint and incorporated therein by reference (J.A. 5-10). 





In this connection, appellant alleged that the medical reports 
of his physicians indicate that on April 14, 1956 and on April 6, 1957, he . 


» » 


was in excellent physical condition and that such reports negative the 


a 





existence on February 19, 1957 of any physical defects which would 


disqualify him for appointment to the Metropolitan Police Department 
(J.A. 2). | 

Appellant then alleged that notwithstanding the foregoing the 
appellees refused to appoint him a member of the denaeeriens and he 
characterized their action as arbitrary and capricious entitling him to 
a mandatory injunction requiring his appointment (J. A. 2, 3). 

Of course, an allegation that official action is arbitrary and 
capricious is a mere conclusion and, without more, establishes nothing 
with respect to the sufficiency of the complaint. The question for de- 
termination, therefore, is whether the well-pleaded allegations of the 
complaint, when taken at their face value, would compels conclusion 
respecting the appellant's right to appointment to the Metropolitan Police 
Department, contrary to that reached by the appellees. : See, in this 
connection, Van De Vegt v. Board of Commissioners, 1936, 98 Colo. 
161, 55 P. 2d 703, 705. , 

The significant allegations of the complaint are that: 

(1) Appellees, who are sued in their official capacities as 
Commissioners of the District of Columbia, have direct supervision 

| 
over the Metropolitan Police Departm ent; : 
(2) Appellees have power to make appointments to the said 


police department and to fix the physical requirements which must be 


met by applicants; 





(3) On February 5, 1957, appellant was certified by the 
Civil Service Commission as eligible for appointment and on February 
19, 1957, appellant, upon the request of the Police Department, 
appeared and was given a physical examination which disclosed that he: 
"* * * suffered a cerumen of the ear, heart, 
split apical 1st - like a short murmur, blood 
pressure 170/100, muscle and articulation: 
bilateral plantar, callus or warts * * * "; and 
(4) Appellant had always enjoyed a good health and had 
never suffered from any of the physical defects enumerated (J. A. 2). 
Nowhere in the complaint, however, is there an allegation 
that the appellees proceeded illegally or in excess of their powers when 
they determined, after a physical examination of appellant, that he was 
not physically qualified for appointment to the Metropolitan Police De- 
partment. All that appears is that appellees were by law vested with 
_ authority to make the appointment in question and that, after a physical 
examination of appellant, they determined that he was not physically 
qualified (J. A. 2). 
Accepting as true the well-pleaded allegations of the com- 


plaint, it appears of a certainty that under no theory was appellant 





entitled to a mandatory injunction requiring the appellees to appoint him 
a member of the said police department. | . 
In the consideration of the motion to dismiss the complaint, 


the court below could take judicial notice of the Act of Congress approved i? 








June 8, 1906, 34 Stat. 221, as amended by the Act of December 5, 1919, 
41 Stat. 363, and the Act of Congress approved January 24, 1920, 41 
Stat. 396, § 4 (Sections 4-103, 4-124, D. C. Code, 1951 Ed.), which 
vested in the appellees the authority which appellant concedes that they 
have. These Acts of Congress, when considered in connection with 
the allegations of the complaint which are well pleaded, warranted the 
conclusion that the complaint failed to state a claim apon which relief 
could be granted. See Moore's Federal Practice, 2d Ea. , § 1208, where 
it is said that, under Rule 12 (b), F.R.C.P., a complaint may be dis- 
missed if it clearly appears to be without merit and that such want of 
merit may consist of an absence of law to support the claim or in the 
disclosure of some fact which will ncessarily defeat it See also 
Sherwin v. Oil City National Bank (3d Cir.), 229 F. 2d 835. 
It is now so well settled as to hardly require the citation of 
authority that the judicial power will not be interposed, either by 
mandamus or injunction, to direct or control the action of public officers 
in matters committed to their discretion. It is only in cases of an 
abuse of legal duty or where the duty to act is so clear as to admit of no 
reasonable doubt or where it is so plainly prescribed as to be equiva- 
lent to a positive command that courts will intervene. | The controlling 
principles were clearly spelled out by this Court in Hammond v. Hull, 


1942, 76 U. S. App. D.C. 301, 131 F. 2d 23, where it was said: 
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""* * * (1) The writ should be used only 
when the duty of the officer to act is clearly 
established and plainly defined and the ob- 
ligation to act is peremptory. (2) The pre- 
sumption of validity attends officiai action, 
and the burden of proof to the contrary is 
upon one who challenges the action. (3) 
Courts have no general supervisory powers 
over the executive branches or over their 
officers, which may be invoked by writ of 
mandamus. Interference cf the courts with 
the performance of the ordinary duties of the 
executive departments of the government 
would be productive of nothing but mischief. 
(4) When the performance of official duty 
required an interpretation of the law which 
governs that performance, the interpretation 
placed by the officer upon the law will not be 
interfered with, certainly, unless it is clearly 
wrong and the official action arbitrary and 
capricious. (5) For it is only in clear cases 
of illegality of action that courts will intervene 
to displace the judgments of administrative 
officers or bodies. *** " 


See also Brunswick v. Elliott, 70 App. D. C. 45, 103 F. 2d 746; 
Laughlin v. Cummings, 70 App. D. C. 192, 105 F. 2d 71; Proctor and 


Gamble Co. v. Coe, 68 App. D. C. 246, 96 F. 2d 518. 


i 


The action of the appellees in refusing 
to appoint the appellant a member of 
the Metropolitan Police Department 
was neither arbitrary nor capricious. 


Appellant contends that the medical reports of his physician: 





~ 
were controlling respecting his physical fitness and that, following p 
certification by the Civil Service Commission, it was the duty of the = 
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appellees to appoint him a member of the said police department. 
| 
The sense of this contention is that the appellees should 
have rejected the medical report of the physical examination conducted 


by the Board of Police and Fire Surgeons and should have accepted the 


medical reports of appellant's physician as conclusive on the question 





of his physical qualifications for appointment. | 

The fact is, however, that, as conceded by the appellant, 
the power to make appointments to the Metropolitan Police Department 
is vested in the appellees, and that they, the appellees, also are clothed 
with the authority to fix the physical qualifications of applicants for such 
appointments. These powers, of necessity, carry with them the 
discretion to determine when the physical qualifications have been met, 
See, in this connection, 40 Opinions of the Attorney General, pp. 454, 
456-463. 

In other words, the Congress by Section 4-103, D. C. Code, 
1951 Ed., did not confer upon the appellees a mere ministerial duty 
without discretion or choice or responsibility in open to the selection 
of any applicant for appointment. The reason for this is that the exercise 
of the power of appointment to public office necessarily involves a choice 
or selection from among others, and the very act of choosing or selecting 


requires the exercise of discretion which, in the absence of a clear 


| 
showing of abuse, this Court should not attempt to control. Hammond 
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Hull, 76 U. S. App. D. C. 301, 131 F. 2d 23, supra. 

There is nothing in the complaint upon which this Court can 
base a determination that appellees abused their discretion when they 
refused to permit the substitution of the medical opinions of appellant's 
physicians for that of the Board of Police and Fire Surgeons which, by 
law, must examine all applicants for appointment. Nor is there anything 
in the complaint to show that the appellees abused their discretion when 
they refused to accept the certification of the Civil Service Commission 
as controlling with respect to appellant's right to appointment. 

It is true that the Congress, by the Act of December 5, 1919, 
41 Stat. 363 (Sec. 4-103, D. C. Code, 1951 Ed.), provided that appoint- 
ments to the Metropolitan Police Department shall be made in accordance 
with the provisions of the Civil Service Act of January 16, 1883, as 
amended. The Congress, however, did not see fit to divest the appellees 
of the power to determine the physical qualifications of applicants for 
appointment conferred by the Act of June 8, 1906 (Sec. 4-124, 

D. C. Code, 1951 Ed.). Consequently, the power of the appellees to 
make appointments to the Metropolitan Police Department and, in that 
connection, to determine the physical qualifications of applicants remains 
undisturbed even though the certification of the Civil Service Commission 


is required as a condition precedent to such appointments. 
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I 
The trial court committed no error _ 
"when it dismissed the case as failing 
> ae to state a claim upon which relief 
| cou granted. | 
Appellant's final contention is that on the basis of the com- 

» : plaint and the affidavits filed in support of and in opposition to the motion 
to dismiss, there were genuine issues of material fact which should have 
precluded the granting of a summary judgment for the aepelices! 

< The fact is, however, that the trial court did not render a 
summary judgment for the appellees. What the court did was to dismiss 
the complaint for failure to state a claim upon which relief could be granted 
and this is clear from a casual reading of its order (J. A. 19). Inthe 
disposition of that motion, the court apparently disregarded the affidavits 
which, under the circumstances, it had the right to do, : and considered 
only the allegations of the complaint, as it was required to do in order 

to test their sufficiency. ! 

It is, of course, true that, under Rule 12 (b), F.R.C.P., 
when matters outside the pleadings are submitted with a motion to dis- 
miss and not excluded, the trial judge is authorized to treat the motion 
as a motion for summary judgment. : 


But the only purpose for which the affidavits could have been 


fg) considered was to ascertain-whether there existed any genuine issue of 


PY 


material fact. Inasmuch as the trial court determined, after con- 


ye 
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sideration of the complaint, that the allegations thereof were insufficient 
to state a claim upon which relief could be granted, it was unnecessary 
for the court S neaces ae  questige. whether there was a genuine issue of 
material fact. See Gibbs; etc. A Buck, et al., 317 U. S. 66, 67; Sardo 
v. McGrath, 90 U. S. App. D. C. 195, 196 F. 2d 20; Sheridan-Wyoming 
Coal Co. v. Krug, 83 U. S. App. D. C. 162, 168 F. 2d 557. See also 


Moffett v. Commerce Trust Company (8th Cir.), 187 F. 2d 242. 


CONCLUSION 
In view of the foregoing, it is respectfully submitted that the 
trial court committed no error when it dismissed the complaint as fail- 


ing to state a claim upon which relief could be granted. 
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